CHUGACH ALASKA ARP.
| BLA 96-21, 96- 209 Deci ded Decenber 4, 1998

Appeal s fromDecisions of the Alaska Sate fice, Bureau of Land
Managenent, rejecting Native historical place sel ection applications
AA-11084 and AA-12437.

Afirned.

1. Aaska Native Qains Settlenment Act: (onveyances:
Genetery Stes and Hstorical Haces

BLM deci sions rejecting Native historical place

sel ection applications filed pursuant to section

14(h) (1) of the Alaska Native dains Settlenent Act, as
anended, 43 US C § 1613(h)(1) (1994), wll be
affirnmed where the applicant fails to establish, by a
preponderance of the evidence, that the sites qualify
as historical places.

APPEARANCES.  Zethina L. Loudon, Esq. and Peter G annini, Esqg., Anchorage,
A aska, for the Chugach Al aska Gorporation; Beth Phillips, Esq.,
Christopher Sroebel, Esqg., and Philip Bunstein, Esq., Brch, Horton,

B ttner and Cherot, Anchorage, A aska, for the Chugach A aska Qorporation;
Maria Lisowski, Esq., Gfice of the General ounsel, U S Departnent of
Agriculture, Juneau, A aska, for the US Forest Service;, Joseph D
Darnel |, Esq., Gfice of the Regional Solicitor, US Departnent of the
Interior, Anchorage, A aska, for the Bureau of Land Managenent and the
Bureau of Indian Affairs.

(PN ON BY ADM N STRATI VE JUDEE KELLY

The Chugach A aska Qorporation (Chugach), a Native regi onal
corporation, has appeal ed fromtwo Decisions of the Alaska Sate Gfi ce,
Bureau of Land Managenent (BLM, rejecting its Native historical place
sel ection applications filed pursuant to section 14(h)(1) of the A aska
Native Qains Settlenent Act (ANCSA), as anended, 43 US C § 1613(h) (1)
(1994). By Decisions dated Septenber 1, 1995, and January 19, 1996, BLM
rej ected, respectively, Chugach's application AA 11084 for the Kw nl atah
Sough site (Sough site), and its application AA 12437 for the Ckal ee
Rver Ste 1l (Rver site). By Oder dated April 9, 1996, we consol i dat ed
bot h appeal s for decision by the Board. Briefing has been conpl eted and
i ncl udes Chugach's Satenent of Reasons (SOR), an Answer filed by the
Bureau of Indian Aifairs (BIA and BLM and Chugach's Reply.
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The sites are situated in close proximty, where the (kal ee R ver
enpties into Gontroller Bay off the Qi f of Alaska. The Rver siteis
located north of and adjacent to the river channel, while the Sough site
is located just south of the Rver site in an area known as the Kw nl at ah
S ough at the eastern base of the (kalee Spit, a narrow peninsula that juts
west out intothe Qulf of Alaska. Chugach seeks 80 acres of land for the
S ough site, described as NAE/sec. 28, and 40 acres for the Rver site,
described as SE/&AWasec. 16, all inT. 21 S, R 8 E, (opper R ver
Meridian, Alaska. Al lands are wthin the Chugach National Forest, and
thus under the jurisdiction of the US Forest Service.

In accordance wth 43 CF. R § 2653.5(f), Chugach was asked to submt
wthits application a statenent "describing the events that took place and
the qualities of the site fromwhich it derives its particul ar val ue and
significance as a historical place.” Inits response, Chugach submtted a
joint Satenent of Sgnificance (Satenent) wth respect to both sites,
noting the activities associated wth the village of (axtal e:

(kal ee Rver, which enters Gontroller Bay just north of (kal ee
Sit, was the site of a Galyi x-Kagwantan settlenent, (axtal e
(pr onounced ' a-xdal i h by the Byak, but probably of Chugach origin
* *). Here was a Beaver House, where a worman shanan revi ved
sone boys who had been st abbed by their uncle, the chief, for
being conardly * * *,  [This happened about 1860-70(?).] Now all
that can be seen near the nouth of the river is one old | og cabin
and the renai ns of two others.

* * * * * * *

The houses of the Gal yi x- Kagwant an have been consi stently
naned for the Beaver and the Vol f. Aside fromthe "original"
Beaver House (segedi hit), already nentioned, there were others
of this nane at...(kal ee Spit (abandoned about 18907)....Wen the
old house at Srawberry Point [nuch further northwest across
Qontroller Bay fromCkal ee Spit] fell down in 1908, it was
repl aced that sane year by a nodern structure, built by Chief
John. ..and his nephew John Bremmer |1, ...and its dedicatory
pot | at ch honored the nemory of Chief John's uncle and
father-in-law 'Axaqudulu, "Mike It Swaller”. This nman had been
chief of the Beaver House at (axtale, at the base of (kalee Spit.

| know little about that house, except that it was abandoned
about 1890. The chief was the man who stabbed his little nephews
when they were afraid to bathe in cold water, but his sister,
Cakwe, a powerful shaman, brought themback to life.

(Satenent at 1, 2 (quoting Frederica de Laguna, Uhder Munt Saint Hi as:
The Hstory and Qulture of the Yakutat Tlingit 102, 315 (Smthsoni an
Institution Press 1972)).)

In addition, Chugach stated that the sites net three of the criteria
under 43 CF. R 8 2653.5(d), arguing that the two sites are "associ at ed
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wth events that have nade a significant contribution to the history of the
Chugach Native people, " pointing to the fact that they are "intinmately
associated wth events of the fur trade in Prince WIIiam Sound. "
(Satenent at 1.) Further, Chugach refers to an historical account of a
1789 sea otter hunting expedition | ed by Baranof:

Inaletter to his friend Del arof, Baranof tells of his further
troubles: "...[When at |ast we reached the sandy beach,
exhaust ed fromcontinued paddl i ng, we threw oursel ves upon the
sand. .. No sooner had we cl osed our eyes, than the dreaded war-
cry of the Kol osh brought us again to our feet. The greatest
consternation prevailed anong the naturally timd A euts, who
were filled wth such dread of the well-known eneny as to think
it usel ess to make any resistance....After an unequal
contest,...the Kolosh retired to the woods. ..By shouting to (ny
nen) in the Aleutian tongue, we succeeded in gathering the
survivors...and departed fromthe inhospitabl e beach...."

(Satenent at 1 (quoting Hibert H Bancroft, Hstory of A aska 1730-1885
(Hstory of Alaska) 366 (Hafner Publishing . 1970)). Chugach asserts
that this incident occurred at the S ough site, which "should be declared a
historic site in conmenoration of the battle.” See Reply at 9.

Next, Chugach argued that the two sites "possess out standi ng and
denonst rabl y enduring syniolic values in the traditions, cultural beliefs
and practices of the Chugach Natives." (Satenent at 1.) It pointed to
the fact that the old Native village site had been the | ocation of several
Beaver houses, the original of which was where a fenal e shaman had br ought
two boys back to life. Chugach also noted that (kal ee Spit and Cape
Suckl i ng were associated wth the activities of the | egendary Raven, as
recounted in Native folklore.

The record indicates that in June 1982, the BIA together wth the
Qooperative Park Sudies Lhit (AP, Whiversity of A aska, which was
acting on behal f of the National Park Service, conducted investigations of
the Sough and Rver sites. The BIAreports on the investigations of the
two sites are hereafter referred to as Rver Report and 9 ough Report.

BIAinitially reported that it could find no |l ocal Native infornant
for either of the sites. It then surveyed both sites fromthe air, finding
no evi dence of Native use. Followng the overflight, the three BAfield
investigators and a (PSU ant hropol ogi st examined both sites on the ground.
Wth respect to the Sough site, BPAreported that it could not confirm
the presence of a Native village:

The terrain of the Kwnlatah S ough area is | ow and swanpy
and covered wth a tangle of brush. Imediately south of the
slough is alow steep ridge of |and covered by spruce trees.
There are very fewtrees in the lowand and nost of this land was
partially subnerged before being lifted by the 1964 eart hquake.
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FHeld investigation reveal ed a col | apsed structure and
associ ated debris on the lowend of the ridge. The CPU
ant hropol ogi st examined the structure and determined that it was
| ess than 50 years ol d.

Further transected reconnai ssance of the site reveal ed no
evi dence of Native use.

(Sough Report at 7.) With respect to the Rver site, less than a nmle
north of the Sough site, Bl A reported:

The terrain of the Ckalee Rver area is | ow and swanpy,
covered by a tangle of brush, and cut by a fewsnall streans.
There are very fewtrees, and it is probabl e nost of the |and was
under water before the 1964 eart hquake.

A transect ed reconnai ssance of the site reveal ed no evi dence
of Native usef.]

(Rver Report at 7.) Neither site was surveyed by BLM

Qh July 2 and 24, 1984, BIAissued Certificates of Ineligibility for
the Sough and Rver sites, respectively, for the foll ow ng reasons:

1. Extensive field examnations by Bl A personnel failed to
find any evidence supporting the claimof a Native historical
pl ace.

2. The site is not associated wth any event or person of
known significance in the history of the A aska Native peopl es.

3. This site does not neet the criteria for a sel ecti on as
a Native historical place as required by 43 CF. R 2653, et seg.

Subsequent |y, in March 1986, Chugach sought to anend its sel ection
application to conformto its Satenent by addi ng 220 acres of land in the
protracted fractional BE4sec. 34, T. 21 S, R 8 E, (opper Rver Mridian,
A aska, toinclude the Qiffs of Cape Suckling and a cave known as "Ravens
House." It is not disputed that BLMdid not consider the anendnent. See
Answer at 18.

Because of questions raised regarding its previous investigation of
the Rver site, BIAreexamned the site and its vicinity on the ground in
1987. It found "[no] evidence of a village or other Native use" and
concluded that it was very unlikely that it was ever the site of sustai ned
hunan habi tat i on:

The application area is predomnantly grass covered tidal flats
and brush covered gl acial outwash plains. The area exhibits | ow
topographi c relief and appears to be periodically inundated by
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high tides and stormsurges. Prior to uplift caused by the 1964
earthquake (estimated at 3 njeters]) the area nust have been nore
nmarshy, if not under water. * * *

* * * Mich of the application area and the banks on both sides of
the (kal ee R ver upstreamwere examned. Evidence of Native use
was not found. The entire application area is a glacial outwash
plain of lowrelief. Hevated areas suitable for habitation were
not observed. * * * It appeared highly inprobabl e there coul d
have ever been a settlenment wthin the application area. It nay
have been possibl e for short-termcanpsites to have been used
there during lowtides; but if there were any, all traces have
vani shed.

(Exh. Uattached to SORat 2-3.)

onsequent |y, on April 15, 1991, Bl Aissued a second Certificate of
Ineligibility for the Rver site. Relying on BAs certifications, BLM
rendered its Septenber 1995 and January 1996 Deci sions rejecting Chugach' s
sel ection applications intheir entirety. Chugach tinely appeal ed
t her ef rom

n appeal, Chugach asks the Board to reverse BLMs Deci sions and
declare the sites historical places. In the alternative, Chugach asks that
the Board renand the applications for further investigation and
consi der at i on.

[1] Section 14(h)(1) of ANCSA authorizes the Secretary of the
Interior to "wthdraw and convey to [a Native] Regional Gorporation fee
titletoexisting* * * historical places.”" 43 US C 8§ 1613(h)(1) (1994).

| npl enenting regul ations define an historical place as "a distingui shabl e
tract of land or area upon which occurred a significant Native historical
event, which is inportantly associated with Native historical or cultural
events or persons, or which was subject to sustained historical Native
activity * * *." 43 CF.R 8 2653.0-5(b). The regul ations further provide
that in determning the eligibility of a site as an historical place,

the quality of significance in Native history or culture shall be
consi dered to be present in places that possess integrity of

| ocation, design, setting, materials, worknanship, feeling and
associ ati on, and:

(1) That are associated wth events that have nade
asignificant contribution to the history of A askan
| ndi ans, Eskinos or Aleuts, or

(2) That are associated with the |ives of persons

significant in the past of A askan Indians, Eskinos or
Aeuts, or
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(3) That possess outstandi ng and denonst rabl y
enduring synibolic value in the traditions and cul tural
beliefs and practices of A askan Indi ans, Eskinos or
Aeuts, or

(4) That enbody the distinctive characteristics of
a type, period, or nethod of construction, or that
represent the work of a naster, or that possess high
artistic values, or

(5) That have yielded, or are denonstrably likely to
yield information inportant in prehistory or history.

43 CF.R § 2653.5(d). As the party chal l enging BLMs deci sions rejecting
its selection applications, Chugach bears the burden of establishing by a
preponder ance of the evidence that such decisions are in error. See
Chugach Al aska Gorp., 142 IBLA 387, 391 (1998); Ahtna, Inc., 137 IBLA 111,
113 (1996) and cases cited.

Inits SR Chugach argues that BLMerred in failing to adjudi cate its
Sough site application as anended. B A and BLMargue that anendnents are
only permtted under 43 CF.R 8§ 2653.5(i), which provides that historic
site applications may be anended after the deadline for filing "if, during
its investigation, [BIA finds that the | ocation of the site as descri bed
inthe applicationis inerror.” Thus, they assert that because B Adid
not find the location of the site was in error, or ask Chugach to rel ocate
it, no anendnent is allowed. V& do not read the regul ation as precl udi ng
BIA's consideration of an anendnent initiated by an applicant after BIA's
investigation but prior to BLMs decision. Such consideration, however, is
discretionary. In this case, the anendnent was tantanount to a new
appl i cation, adding 220 acres to the site. Uhder these circunstances, we
do not find that BLMs or BIA's refusal to consider the anmendnent
constitutes an abuse of that discretion.

Chugach has not shown that either the Sough or the Rver site was the
situs of any "significant Native historical event." 43 CFR 8§
2653.0-5(b). Even if we assune that the S ough site was the | ocation of
the 1789 cl ash between the Baranof party and a group of Natives, the
encounter represents but one exanpl e of early conflicts between Natives and
Russians. Chugach has failed to show howthis particul ar event rises to
the level of making a significant contribution to the history of A aska
Natives. See 43 CF R 8 2653.5(d)(1).

Nor does Chugach identify any other event, whether associated wth
Native fur trading or other historical activity, which occurred at either
site. Thus, it has not carried its burden under the applicable regul ation,
to denonstrate "an essential connection between an event or events of
specific historical nature and a particular parcel of land." Seal aska
Qorp., 127 IBLA at 68.
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Further, Chugach has not shown that either the S ough or the R ver
site was "inportantly associated wth Native historical or cultural events
or persons.” 43 CF R 8 2653.0-5(b). As to Laguna' s reference to the
heal i ng of the boys by a woman shaman, there is no evidence that, as a
consequence of the incident, the site described in the application has any
"out standi ng" or "denonstrably enduring® synbolic value in the traditions
and cultural beliefs and practices of the Chugach Natives thensel ves. 43
CFR 8 2653.5(d)(3).

Mbreover, Chugach has not shown that either site has "yielded or [is]
denonstrably likely to yield" information inportant in the prehistory or
history of the Chugach Natives. 43 CF. R 8§ 2653.5(d)(5). It points to no
such infornation yi el ded by the sites thensel ves, as opposed to reports
obtai ned fromhistorians and their non-Native and Native informants. See
SR at 17-18. Instead, Chugach nerely specul ates that a thorough
investigation of the sites may yield information. (Satenent at 2.) There
is no evidence that such investigation is denonstrably likely to do so.

Chugach has sinply failed to prove that the specific sites at issue
here are of particular historica significance. See Chugach A aska Gorp.,
142 IBLA at 391. Accordingly, we conclude that Chugach has not shown, by a
preponder ance of evidence, that either site was the situs of a significant
Native historical event or is inportantly associated with Native historical
or cultural events or persons. See Ahtna, Inc., 137 IBLA at 114.

Chugach al so asserts that the sites are the situs of "sustained
historical Native activity" under 43 CF. R 2653.0-5(b), submtting
evi dence that (kalee Spit was the location of an old Native village known
as Qaxtale. Neither Bl A nor Chugach has been able to | ocate any renai ns of
the village, or the Beaver House and other cabin renains reported by de
Laguna in 1972. See Letter to B A fromChugach, dated May 18, 1994, at 1;
Sough Report at 7; Rver Report at 7; SCRat 4, 11. Chugach specul at es
that the cabin discovered during the June 1982 Bl A inspection of the S ough
site may have been built on the foundation of an early potlatch house, but
offers no evidence to that effect. (Letter to BIA dated June 1, 1984.)
Snmlarly, we find no basis for concluding that it was on the site of a
cabi n occupied by B A Jack, a Native, in 1913. (SRat 7 (citing BExh. G
attached to SCRat 4).)

Thus, we nust concl ude that Chugach has failed to show by a
preponderance of the evidence, that either site was the situs of any
sustai ned historical A aska Native activity. See Chugach A aska Qorp., 142
| BLA at 275, 277.

Therefore, we concl ude BLM's Sept enber 1995 and January 1996 Deci si ons
rej ecting Chugach's Native historical place selection applications for the
Sough site (AA11084) and the Rver site (AA12437) nust be affirned.

To the extent Chugach has rai sed argunents whi ch we have not
specifical |l y addressed herein, they have been consi dered and rej ect ed.
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Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decisions
appeal ed fromare af firned.

John H Kelly
Admini strative Judge

| concur:

C Randall Gant, Jr.
Admini strative Judge
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